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IN THE UNTED STATES COURT OF APPEALS
FOR THE NITH CIRCUIT

;. .

NO. 98-10316

UNTED STATES OF AMRICA

Appellant

TUCOR INTERNATIONAL, INC. , ET AL.

Defendants-Appellees.

ON APPEAL FROM THE UNTED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF CALIFORN

. .....

REPLY BRIF FOR THE UNTED STATES

INTRODUCTION AN SUMY OF ARGUMNT

The defendants made and cared out a price-fixig agreement whose purose

and effect were to force the United States governent to pay supra-competitive

prices to move U. S. servcemen s household goods between the United States and

the Philippines. There is no dispute that as a general matter such conduct, though

involvig motor carers located in the Philippines but targeting only the United



States , falls with the jursdictional reach of the Sherman Act and merits crial

;. .

prosecution. There is also no dispute that this conduct is outside the regulatory

power of the Federal Martime Commssion or any other U. S. regulatory agency.

The only disputed question is whether Congress in section 7(a)(4) of the Shipping

Act of 1984 nonetheless granted an imunty for ths unegulated and otherwise

unawfl conduct. The answer to this question is plainy "no.

As we explaied in our openig brief, the legal priciples applicable to

antitrst imunties are settled. First, exemptions from the antitrst laws are to be

strctly constred. FMC v. Seatrain Lines, Inc. 411 U. S. 726 , 733 (1973)

(constring 1916 Shipping Act). Second, it "is implausible that Congress would

provide a mechansm for shipping interests to obtain antitrst imunty, but

. .""..

otherwise be insulated from any form of agency regulation. Transpacifc

Westbound Rate Agreement v. FMC 951 F.2d 950 , 957 (9 Cir. 1991)

Transpacifc

). 

Yet in their brief, the defendants ignore Seatrain s rule of strict

constrction. And their only response to the Transpacifc priciple of the

implausibility of imunty in the absence of U. S. agency regulation-that Congress

did the implausible in the interest of international comity-is unsupported by

Transpacifc or anytg in the text or legislative history of the Shipping Act.



The defendants compound these errors by ignorig the unversal priciple oJ

statutory constrction that the text of a statute must be taken as a whole. Beecham

v. United States 511 U. S. 368 372 (1994). Although they claim imunty for their

price fixig agreement in the language of section 7 (a)( 4) of the Shipping Act, section

7(a)(4) does not stand alone. Rather, it is an integral par of the entire Act and thus

subject to the earlier, limting language of section 4 , which is entitled "Agreements

Withi Scope of Act." Section 4 clearly identifies those agreements: "agreements

by or among ocean common carers

" "

among mare termal operators " and

among" mare termal operators and ocean common carers. The defendants

concededly are not ocean common carers or mare termal operators , and thus

their price-fixig agreements do not fall "with the scope of the Act."

. .....

Indeed, it was precisely to underscore this linage between sections 4 and 7

that the Conference Commttee Report on the 1984 Act said: "This section (4) states

the coverage of the bil. It lists the tye of agreements to which the bil applies.

When read in connection with sections 5 and 7 , the effect is to remove the listed

agreements from the reach of the antitrst laws as defied in the bil." H.R. Conf.

Rep. No. 98-600 , at 28 (1984). The conference commttee report is the most

reliable par of legislative history, "because it ' represents the fial statement of the



terms agreed t? by both houses.

'" 

Northwest Forest Resource Council Glickman

82 F.3d 825 , 835 (9 Cir. 1996) (internal citation omitted). The defendants

completely ignore it, and it flatly refutes their position

ARGUMNT

It Makes No Sense That Congress Would Give Foreign Truckers
A License To Gouge U.S. Consumers

This Cour spoke both established law and common sense when it said that

it is implausible that Congress would provide a mechansm 'for shipping interests to

obtain antitrst imunty, but otherwise be insulated from any form of agency

regulation. Transpacifc 951 F.2d at 957. Thus, while Congress gave antitrst

imunty to ocean carer conference ratemakg (see Tucor Br. at 2), it

simultaneously protected U. S. shippers against uneasonable conference rates by the

",.

regulatory power of the Federal Martime Commssion. And it protected shippers

against uneasonable domestic motor carer rate bureau rates (Tucor Br. at 2) by

the regulatory power of the Surace Transportation Board under the ICC

Termation Act. 1 Yet the plain and painl meang of defendants ' reading of the

I Under the ICC Termation Act of 1995 , motor carers ' rate agreements
may be implemented only after they have been filed and approved by the Surace

(continued... )



Shipping Act is that Congress chose to deny U. S. shippers protection under eitJer

;. .

the antitrst laws or the Shipping Act against conspiratorial price gougig like the

defendants

' .

The defendants are at a loss to explai why Congress would do somethg 

harl to its constituency, S. consumers and businesses. Their only effort in this

regard is the assertion that Congress did ths as an exercise in international comity

(Tucor Br. 8- , 17 , 31). But they adduce not an iota of evidence to support that

highy implausible proposition with respect to the Shipping Act. On the contrar,

Congress specifically amended exemption (3) to reject any general antitrst

imunty for agreements regarding transportation with foreign countres where

they have a direct effect on U. S. commerce-as the defendants ' agreement does.

"'.,

Congress instead chose to rely on the case-by-case application of standards of

comity under the antitrst laws. H.R. Rep. No. 98- , pt. 2 , at 32-33 (1983).

I (... continued)
Transportation Board as being in the public interest, they are subject to each
member s right of independent action, and the Board may review any rates
established under them. 49 C. 13703(a)(2), (4), and (5)(A). The codified
version of the Interstate Commerce Act in effect at the time of the conspiracy
alleged in the indictment imposed simlar conditions. Fonner 49 U. C. 10706(b),

10708. Agreements among air carers are simlarly subject to filing and prior
review requiements. 49 U. C. 41309.



Moreover, the defendants ' claim to antitrst imunty rests entirely on the fortity

.. 

of whether or not a paricular set of shipments was sent under "though

transportation -a matter utterly irelevant to comity concerns. Finally, defendants

imunty claim passes from the improbable to the bizare when they suggest (Br.

17) that Congress meant for victimzed U. S. shippers to seek their remedy under

Philippine antitrst law, to which defendants ' own expert said Philippine authorities

themselves are "indifferent. ,,2

Rather, as we shall now explain, both the text and the legislative history of

the Shipping Act show that Congress intended to make the antitrst laws applicable

to defendants ' conduct.

The Shipping Act Exemption From the Antitrust Laws Is
Limited to Ocean Common Carrier and Marine Terminal
Agreements

""..

The Language and Structure of the Shipping Act

F our consecutive and inteITelated sections of the Shipping Act address the

subject of agreements. Sections 4- , 46 U. C. app. 1704-1706. The defendants

2 Afdavit of Dr. Pacifico Agabin , Exhbit 10 to Luzon Memorandum in
Support of Motion to Dismiss, Docket Item 92 (attached as Addendum D to ths
Brief).



star their analysis of the Act (Br. 12) in the middle of the last section, which 'grants

;. .

an exemption for "any agreement or activity concerng the foreign inand segment

of though transportation that is par of transportation provided in a United States

import or export trade." Section 7(a)(4), 46 U. C. app. 1706(a)(4) ("exemption

(4)"). But as this Cour recently said: "because words can have alternative

meangs depending on context, we interpret statutes , not by viewing individual

words in isolation, but rather by ' reading the relevant statutory provisions as a

whole. ", Leisnoi, Inc. v. Stratman 154 F .3d 1062 , 1066 (9 Cir. 1998) (internal

citation omitted). Accord Bailey v. United States 516 U. S. 137 , 145 (1995). That

rule applies even in constring the term "any. " 0 Connor v. United States, 479

S. 27 , 29-31 (1986) (in light of context

, "

any taxes" held to refer only to taxes il

",..

the Republic ofPanama) Bell Atlantic Tel. Coso v. FCC 131 F.3d 1044 , 1047

(D.C. Cir. 1997) ("textual analysis is a language game played on a field known as

context"' id. at 1049 ("any *** interLATA servces" meant only those BOCs

were "otherwise authorized to provide

In this case, the context of exemption (4) is provided by the preceding

sections of the Shipping Act. Section 4 provides that the Act applies to "agreements

by or among ocean common carers" and agreements "among mare termal



operators and among one or more mare termal operators and one or more' Qcean

;. .

common carers." 46 U. C. app. 1703.3 Section 5(a) then provides that most such.

agreements are to be filed with the FMC; section 6 provides for the regulation of the

filed agreements; and sections 7(a)(1 )-(2) grant antitrst imunty for agreements

filed and regulated under sections 5 and 6 and for activities colorably with the

scope of such filed agreements.

Section 5(a), however, does not require the filing of all agreements. 

excepts inter alia agreements related to transportation to be performed withi or

between foreign countres." Those agreements are not subject to regulation under

section 6 or to the antitrst exemptions in section 7(a)(1 )-(2). In this context, the

natual reading of sections 7(a)(3)-(5), all of which provide antitrust imunty for

"';."

3 Defendants (Br. 24) make much of the fact that section 4(c), 46 U.
C. app.

1703(c), excludes acquisitions from the scope of the Act. That provision merely
codifies the earlier decision in FMC v. Seatrain Lines, Inc. 411 U.S. 726 (1973),
that merger and acquisition agreements among ocean common carers were not
withi the scope of the Shipping Act, 1916 , former 46 U. S. C. 801.

They also suggest (Br. 24-27) that limting sections 4-7 to the agreements
specified in section 4 would be inconsistent with the coverage of other entities in
other provisions of the Act. That is wrong. The coverage of sections 4-7 is wrtten
in terms of agreements and the other provisions in terms of entities, and there is no
inconsistency in reading each as wrtten.



agreements regarding transportation servces perfonned outside the United States;o

is to apply them to agreements excepted from filing by section 5(a).

The Defendants ' Objections to That Reading Are Unpersuasive.

a. The defendants priar arguent is that exemptions (3)-(5) are not

limted to agreements excepted from filing by section 5(a) (Br. 37-38). They

attempt to prove ths by arguing that under Transpacifc exemption (3) "canot

apply to ' ocean common carers '" (Br. 27). But that arguent proves far too much

and is not supported by either Transpacifc or the text of the statute.

4 Section 7(a)(3) refers to "
transportation servces withi or between foreign

countres " section 7 (a)( 4) to "the foreign inand segment of through transportation

" . ...:

and section 7(a)(5) to termal facilities "outside the United States.

Contrar to defendants ' suggestion (Br. 14 n. 13; Br. 17), exemption (5) is
limted to ocean common carer agreements. As Congress recognzed in section
7 (b )(3), ocean carers do enter into agreements among themselves to operate
termal facilities. See H.R. Rep. 98- , pt.2 , at 33 (1983). Moreover, the United
States does not automatically ex:tend comity to tennal practices that discriate
agaist United States interests. See Port Restrictions Requirements in the United
States/Japan Trade 62 Fed. Reg. 9696 (Mar. 4, 1997) (rule imposing fees on
Japanese carers under 46 D. C. app. 876(1 )(b) in light of discriation against

flag carers in Japanese ports), pet. for review pending sub nom. Kawasaki
Kisen Kaisha, Ltd. v. FMC No. 97-1194 (D.C. Cir. filed Mar. 28, 1997). The rule
was suspended after the Japanese governent agreed to take remedial steps. 62
Fed. Reg. 61648 (Nov. 19 , 1997).



Under the defendants ' reasonig, the foreign-to-foreign filing exception-,

';. .

section 5(a) as well as exemption (3) would be inapplicable to ocean common

carer agreements. As ths Cour recognzed in Transpacifc, supra at 954

however, section 5(a) explicitly refers back to section 4 as defig the unverse of

agreements to which the Act applies. It then cares out a subset of such

agreements , those "related to transportation withi and between foreign countres

that are not to be filed with the FMC. The only possible explanation for the latter

provision is that Congress considered ocean common carers capable of enterig

into agreements regarding transportation between foreign countres. Congress also

expressly lined the foreign-to-foreign filing exception in section 5(a) and

exemption (3). In fact, as the House Judiciar Commttee explained, it added the

....

limting language of the "uness" clause to exemption (3) in order to preserve an

antitrst remedy for "agreements involvig transportation between two foreign

countres" precisely because those agreements "need not be filed under ths Act

citing the provision of the bil that became section 5(a). H.R. Rep. 98- , pt. 2 , at

32-33 (1983). Simlarly, the FMC discussion of the legislative history on which the



defendants rely (Br. 36- 39) refers to exemption (3) as "the companon to. Section '

.' .

5(a)'s filing exception.

The defendants also misread the Cour' s holding in Transpacifc (as well as

the FMC' s underlying decisions and the governent' s briefs in support of that

position, Tucor Br. 35 39). The question in Transpacifc was whether the Shipping

Act covered rate agreements regarding intermodal shipments to the United States

via Canadian ports. The only paries to the agreements were vessel operating ocean

carers that served the trades between the Far East and ports in the United States

and Canada. The FMC held that the carers could not file through rate agreements

for the shipments , because in servg Canadian ports they were not acting in the

capacity of "ocean common carers" with the meang of the Act, and this Court

......

affed that decision. The statutory ambiguity arose only because "one can be a

common carer with regard to some activities but not others. Southwestern Bell

Tel. Co. v. FCC 19 F.3d 1475 1481 (D.C. Cir. 1994). Transpacifc therefore

5 Foreign-to-Foreign Agreements--Exemptions 25 S. R. 455 464 (1989),
denying recon. of24 S. R. 1448 (1988), petition for review denied Transpac?fic
supra.

6 Quoting National Ass 'n of Regulatory Uti!. Comm ' rs v. FCC 533 F.2d
601 608 (D.C. Cir. 1976).



proVides no support for granting imunty to an entity that was not an ocean., '

;. .

common carer with respect to at least some of its activities. Indeed, it would be

incongrous to use Transpacifc as precedent for granting imunty to unled

agreements among paries that have no clai whatever to be ocean common

carers.

To be sure , under Transpacifc agreements regarding transportation between

foreign countres would not have to be filed even in the absence of the section 5(a)

exception clause. But that does not make it meangless. At the time Congress

wrote the 1984 Act, a cour had indicated that it might constre the jurisdictional

language used in section 4 , which had been largely taken from section 15 of the

1916 Act, as requirg ocean common carers to file at least some agreements
f'.

regardig foreign-to-foreign trades. See Pacifc Seafarers, Inc. v. Pac fic Far East

Line 404 F.2d 804 810 & n.16 (D.C. Cir. 1968), cert. denied, 393 U. S. 1093

(1969). Congress adopted the "except foreign-to-foreign" clause in section 5(a) to

make clear what result it wanted in that situation. In doing so it pragmatically dealt

with the vast majority of cases to which the law applies even if it left some

ambiguities, such as the one ths Cour had to address in Transpacifc.



Exemption (3) needs to be addressed in the same pragmatic fashion. 

;. .

explained in the governent's main brief (U. S. Br. 27-28), Congress intended it to

cover agreements of entities that engage in ocean common carage , paricularly

agreements regarding landbridge servces that cross the United States and

transshipment operations that use United States ports. It may be that such

agreements are not "agreements by or among ocean common carers" as ths Cour

subsequently constred that phrase in Transpacifc because the carers are not

acting in their "ocean common carer" capacity under them/ but that is no reason to

ignore the obvious wil of Congress either by an excessively narow constrction

(which would exclude agreements on landbridge rates), or by an excessively broad

one (coverig agreements among entities that are in no sense ocean common

.,."..

carers). Cf. United States v. Union Pac. R. 353 U. S. 112 117- 18 (1957);

United States v. Hutcheson 312 U. S. 219 235 (1941).

b. The defendants ' other major arguent is that ocean common carers

canllot be the intended beneficiares of exemption (4) because they do not engage in

the inand transportation to which exemption (4) is addressed, and because any

7 See Foreign-to-Foreign Agreements--Exemptions, supra 25 S. R. at 464
n.14.



agreements regarding the through transportation in which they do paricipate. a,e

;. .

necessarly covered by exemptions (1 )-(2) (Br. 16 , 20- , 24 , 29-31). It is

irelevant, however, whether ocean common carers provide the inand segment of

though transportation with their own equipment. When an ocean carer conference

publishes a though intennodal rate its members assumc legal responsibility for the

through transportation, including any foreign inand segments 8 even if they

subcontract the physical carage to independent rail or motor carers. Moreover

since exemption (4) is not addressed to the carage itself, but to agreements

concerng the inand carage, conference members who agreed on the inand

division they would pay their connecting carers , or agreed to boycott one such

carer, would plainy be enterig into an agreement "concerng the inand

....

segment" despite the fact that they were not providing the inand transportation.

8 Contrar to defendants ' suggestions (Br. 15 30), the defition of "common
carer" under the Act includes "assum( ing) responsibility for the transportation
from the port or point of receipt to the port or point of destination" without regard to
whether one of those "points" is in a foreign countr. Section 3(6), 46 U. C. app.

1702(6). Thus , so long as the other elements of the defition are met, common
carage under the Act would include responsibility for the foreign inand segment of
though transportation. Section 3(26), 46 U. C. app. 1702(26). The Shipping Act
neverteless draws a very clear distinction between agreements regarding the
overall though transportation and agreements regarding the inand segments. See

g., 

section 7(b )(2), 46 U. C. app. 1706(b )(2).



The defendants also assert (Br. 31) that the FMC has a practice of accepting

;. .

for filing agreements "concerng foreign inand transportation and wharage" that

would be outside its jursdiction under the governent's theory, and thus excluded

from filing under Transpacifc, supra at 957. In fact, the agreements merely include

the inand portion of though rates" and "wharage" among the lau. dr list of

topics on which the members can agree without specifying whether the servces are

foreign or domestic.9 Moreover, unike the situation in the Transpacifc case, it

makes no difference, since ocean carer agreements on the foreign inand segments

of though transportation are imunzed from the antitrst laws under exemption (4)

even without filing.

c. The defendants argue that the antitrst exemptions should be given a broad

",..

constrction because " (t)he word ' only ' nowhere appears in section 4' s introductory

language" (Br 23-24). They do not say where the word should appear, however.

Congress could not have said that the Act applies "only" to agreements of ocean

9 Transpacific Westbound Rate Agreement, FMC Agreement No. 202-
010689 , section 5(a)(i) (5th ed. , 1st Rev. p. 3 , eff. Apr. 5 , 1997); Asia Nort
America Eastbound Rate Agreement, FMC Agreement No. 202-010776-050
section 5.l(a) (p. 3a, eff. 12- 11-89). Relevant excerpts are attached as Addenda A
and B to ths Brief.



common carers in section 4(a), because it does not; it also applies to agreements

among mare termal operators under section 4(b), and vice versa. Nor, contrar

to defendants ' suggestion (Br. 24), was Congress required to add an endless list of

the entities and activities to which the Act did not apply. It was entitled to rely on

the common sense notion that when it said it was givig an antitrst exemption to

agreements of ocean common carers and mare termal operators , it was not

givig an exemption to everyone s agreements. Indeed, defendants themselves

illustrate the fallacy in their arguent when they point out that construing exemption

(4) as applying to everyone s though transportation agreements would also cover

arangements by non-vessel operating common carers ("NVOs ) (Br. 26). It is

highy unikely that Congress , after carefully excluding NVO agreements from
fI.,

coverage under section 4 , intended to exempt them by the back door under

exemption (4).

The defendants also note (Br. 12) that exemptions (2)-(5) cover "activities

as well as "agreements " and argue from ths that the exemptions must reach beyond

the agreements named in section 4. The reason for adding the tenn "activities

however, is that most agreements subj ect to section 4 are not self-executing, and

contemplate fuer concerted action on the par of the paricipants that could in



itself constitute an independent antitrst violation. A conference agreement; for 

;. .

example , does not fix specific rates, but the members commt themselves to agree

upon specific rates in the futue. It was such implementing steps that this Cour

recognzed as "activities conducted pursuant to approved agreements" under the

1916 Act IO National Ass 'n of Recycling Industries v. American Mail Line, 720

F.2d 618 619 (9 Cir. 1983), cert. denied, 465 U. S. 1109 (1984). They did not

require separate approval so long as they "restrct competition in a maner which

can be reasonably inerred from the origial conference agreement already approved

by the Commssion. Interpool Ltd. v. FMC 663 F.2d 142 , 148 (D. C. Cir. 1980).

The same usage is apparent in the 1984 Act, both in section 5(a)'s requirement that

agreements "entered into with respect to an activity described in section 4(a) or (b)" .

"..

be filed, and in exemption (2), which covers "any activity or agreement withi the

scope of this Act" undertaken with a reasonable basis to conclude that it was

pursuant to an agreement on file and in effect under sections 5 and 6. Thus, when

10 Section 15 of the Shipping Act
, 1916 , fonner 46 U. C. 814 , required prior

approval by the FMC before a covered agreement could be implemented and
became exempt from the antitrst laws.



viewed in context, the use of the tenn "activity" in exemptions (3 )-( 5) plaiy_poes

;. .

not expand the tyes of entities entitled to antitrst imunty.

It also does not advance the defendants ' arguent to note (Br. 24) that

exemption (2) is explicitly limted to activities and agreements "withi the scope 

this Act " while no such limtation appears in exemptions (3)-(5). As explained in

our main brief (p. 45 & n.30), exemption (2) embodies a compromise between

members of Congress who favored a "blanet" imunty for ocean common carer

agreements and those who insisted that only filed agreements be imunzed. In that

context, the "withi the scope of this Act" phrase is merely a prelude to the

following clause

, "

whether penntted under or prohibited by this Act. "II Its purose

is to preclude arguents such as those made by shippers in National Ass 'n of

.,.

Recycling Industries v. American Mail Line , supra at 620 , that ocean carer

activities under a filed and effective agreement may be held non-exempt solely

because they violate some other provision of the Act. H.R. Rep. No. 98- , pt. 1 , at

II Exemption (2) covers "any activity or agreement with the scope of ths
Act, whether penntted under or prohibited by ths Act, undertaken or entered into
with a reasonable basis to conclude that (A) it is pursuant to an agreement on file
with the Commssion and in effect when the activity took place, or (B) it is exempt
under section 16 of ths Act (46 U. C. app. 1715) from any filing requirement of
ths Act." 46 U. C. app. 1706(a)(2).



12 (1983) (Merchant Mare and Fisheries Commttee). The provision does npt

leave persons affected by a violation without remedy-as does defendants ' reading

of exemption(4)-but simply elimates dual regulation under both the Shipping Act

and the antitrst la s. So long as an activity is "with the scope" of the Act and

the underlying agreement has been subjected to the requirements of sections 5 and

, only the remedies and penalties of the Act itself wil apply. S. Rep. No. 98- , at

29 (1983).

On the other hand, uness the limtations of section 4 are assumed, even

though not repeated, exemptions (3)-(5) "taken on a meang that is utterly

implausible and has no foundation" in the legislative history. See 0 Connor 

United States, supra 479 U. S. at 31. Exemption (3), for example, which

""..

imunzes "any agreement or activity that relates to transportation servces withi

or between foreign countres " would be absurdly broad in its intial coverage

extending to entities and activities with no relationship at all to the United States or

even to martime commerce.

12 For example, if two U. flag airlines engaged in concerted predatory
practices to drve a thd U. flag airline out of business on a route between two
foreign countres under the circumstances like those in Pacifc Seafarers, Inc. 

( continued. ..



The Legislative History Supports the Government'Interpretation. ,
The conference report and thee commttee reports regarding the 1984 Act

(by the House Judiciar, House Merchant Mare and Fisheries, and Senate

Commerce Commttees) stated unequivocally that section 4 defies the scope of the

imunty granted by section 7. See U. S. Br. 32-33. The defendants never mention

the conference report, although it is both clear and authoritative. See Northwest

Forest Resource Council v. Glickman 82 F.3d 825 , 835 (9 Cir. 1996). The

contention (Br. 44-46) that the commttees were refeITg only to exemptions (1)-

(2), based on some confsion in the text of a 1982 Judiciar Commttee Report

regarding subdivisions withi section 7(a), is meritless. To begi, when the

Commttee discussed its changes in section 4 , it said that it intended to "defm( e) the

...:,

12 (... continued)
Pacifc Far East Line, supra 404 F.2d at 808- , they would be engaged in an
activity "that relates to transportation *** between foreign countres" under the
defendants ' literal reading of exemption (3) standing by itself. The only bar to
imunty would be the clause added by the Judiciar Commttee to preserve
antitrst remedies for conduct that substantially afects U. S. commerce. H.R. Rep.
No. 98- , pt. 2 , at 32-33. Ailines, however, have their own carefuly defied
antitrst imunty that requies prior approval by the Secretar of Transportation
49 U. C. 41309 , and even without that clause it would be clear that Congress never
contemplated granting them an additional one under the Shipping Act.



breadth of the antitrst exemption set forth in Section 7 of the bil" -all of section 7

;. .

not just some paricular subsection or paragraph in it. H.R. Rep. No. 97-611 , pt. 2

at 31 (1982). Thus, any subsequent confsion about subdivisions with section 7

was irelevant to that discussion.

Moreover, defendants greatly inate the supposed confsion. The passage

they quote (Br. 44-45) from the Judiciar Commttee Report (H.R. Rep. No. 97-

611 , pt. 2 , at 32-33 (1982)) would be accurate and make perfect sense with the

following changes (deletions strck through, additions in italics):

The Commttee amendment makes major changes in this
Section. Subsection (a) defies the scope of the full imunty
conferred by the bil. That imunty extends under paragraph

(l) 
to any agreement that has become effective under Section

5 (section 6 as enacted), or is exempt from any requirement of
the Act pursuant to Section 16 (46 U. C. app. 1715).

. .""..

Subsection (b) Paragraph (2) provides the same imunity
for any conduct that is undertaken in the reasonable belief that it
is pursuant to an effective agreement or that it is exempt from
any filing requirement pursuant to Section 16.

The intent of these provisions is to confer antitrst
imunty only on agreements and conduct properly submitted to
the regulatory process of the Act. Subsection (a) Paragraph (2)
confers no imunty on secret or covert conduct * * 

* .



Paragraphs (3) though (7) of subsection (a) correspQnd to"
paragraphs (2), (4) though (6), and (8) of the bil as report d by
the Merchant Mare Commttee. ***

The passage thus stars with the entirely accurate observation that subsection

(a) "defies the scope of the full imunty conferred by the bil" (there is no other

provision in the bil granting imunty), and then describes each paragraph with

the subsect on. It gives special attention to paragraph (2), because that is where it

priarly differed from the Merchant Mare Commttee bill, which would have

imunzed unled agreements. Nor does the fial reference to paragraphs (3)-(7)13

as derivig from the Merchant Mare Commttee bill have any substantive

signficance, since in the next session of Congress, after adopting the Judiciar

Commttee version of section 4 , the Merchant Mare Commttee also affmned

""..

(H.R. Rep. No. 98- , pt. 1 , at 29 (1983)):

13 As defendants note (Tucor Br. 44 n. 32), the Judiciar Commttee omitted
exemption (4) from its version of the bil, although it had been in the Merchant
Mare Commttee version as s ction 7(a)(7). On the other hand, the version of
exemption (3) in those bils included all agreements regardig transportation with
and between foreign countres without qualification, so a separate exemption for the
foreign inand leg of though transportation would have been superfuous. Compare

R. Rep. No. 97-611 , pt. 1 , at 5-6 (1982); with H.R. Rep. No. 97-611 , pt. 2 , at 6.
The Merchant Mare Commttee bill in the following Congress likewise omitted
exemption (4), and it was added back on the floor only after the Judiciar
Commttee had inserted the "uness" clause in exemption (3) (U. S. Br. 47-48).



This section states the coverage of the bil. It lists the "
tye of agreements to which the bil applies. When read in
connection with sections (5) and 7 , the effect is to remove the
listed agreements from the reach of the antitrst laws as defied
in the bil.

Thus, the Merchant Mare Commttee agreed with the Judiciar Commttee that

section 4 defied the scope of covered agreements for all of section 7.

Finally, even if the testimony of a single witness three years before enactment

of a bill could be taken as strong evidence of the intent of Congress (but see U. 

Br. 41 n. 26), the defendants ' contention (Br. 46- 47) that CENSA, a shipowners

organzation, was lobbying for an antitrust exemption for independent inand

carers ' carels is contrar to the CENSA testimony. Dr. De la Trobe, the CENSA

witness , specifically said that their concern was with "arangements by conferences
f'."..

or ocean carers" for inand transportation connected with intennodal servces, and

that "all we are seekig here is a right for conferences to set through rates." See

S. Br. 37-38. Even while accusing the governent of "selectively quot(ing)

language from the legislative history" (Tucor Br. 43), the defendants cite nothg

that would negate those statements.

Moreover, the defendants ' theory does not make economic sense. The

exemption in question applies only to though transportation, and to the extent the



ocean carer rate associations themselves have market power, they can set tlw

;. .

though rates at profit maxizing levels without help from their motor carer

subsidiares. Permtting independent inand carer carels could only leave ocean

carers without inand affliates at the mercy of those that have them, allow

unafliated inand carers to walk off with some of the profits, and greatly

complicate negotiations among the ocean carers when they have to star allocating

the profits among inand affliates as well as the ocean carers themselves. Finally,

to the extent only the private interests of the foreign carers are concerned, it is

diffcult to see why Congress would sacrifice the interests of American carers and

shippers with no quid pro quo.

Finally, defendants refer to discussions of earlier versions of the bill that

,...

would have "remov( edJ foreign-to-foreign carage from both the Shipping Act and

the antitrst laws. Foreign-to-Foreign Agreements--Exemptions, supra 25 S.

at 464. The intent of the Act as passed, however, was simply to avoid duplicate

coverage of carers under the antitrst laws and the Shipping Act, and to preseIVe

antitrst protection for shippers where the Shipping Act does not apply but the

commerce of the United States is affected. See H.R. Rep. 98- , pt. 2 , at 32-33.



The defendants ' interpretation of exemption (4) to exempt foreign motor caniers in

;. 

the U. S. import and export trades canot be squared with that legislative intent.

The Policy of the Shipping Act.

For reasons set fort above (p. 5) and in the governent' s main brief (pp. 49-

53), the defendants ' generalized assertions that Congress intended a broad

exemption for reasons of comity are without merit. Certain other assertions they

raise here should be addressed, however.

First, the defendants raise the question of the United States ' reaction to a

foreign governent prosecuting American companes under the same circumstances

(Br. 18). The United States has consistently recognzed the legitimate interests of

foreign governents in conduct that takes place in ths countr but has an

""..

anti competitive effect in another countr. Indeed, the governent specifically

advises American companes that receive limted antitrst imunty with respect to

S. export trades under such statutes as the Webb-Pomerene Act (15 U. C. 61-

65) and the Export Trading Company Act (15 U. C. 4011-4021) that those laws do

not grant imunty from prosecution under foreign law. 

14 See U. S. Dept. of Justice and FTC Antitrust Enforcement Guidelinesfor
(continued.. .



Conversely, the defendants also suggest that the governent is interferig

,. .

with the Philippine governent' s application of its own regulatory and antitrust

laws , even to the extent the defendants might have been forced to violate Philippine

law (Br. 34-35 n. 26). No Shipping Act exemption is necessar to deal with the

latter problem. If the defendants could not comply both with the antitrust laws and

Philippine regulatory requirements, they might have a foreign sovereign compulsion

defense under the antitrst laws. See International Antitrust Guidelines 9 3.32.

Defendants, however, have never claied legal compulsion to fix their rates in

concert, nor even that they have complied with Philippine law in setting their rates. 

The defendants complain that the governent's constrction would leave

them in an unequal bargaing position vis-a-vis ocean common carers (Br. 33-34).

""..

The short answer to that arguent is that Congress refused to grant imunty even

14 (...continued)
International Operations 99 2. 7 (April 1995), htt://ww.usdoj.gov/atr/public/
guidelines/internat.txt, 1995 WL 150725 (DOl) ("International Antitrust Guide-
lines

). 

See also Stark, Charle

, "

A View of Curent International Antitrst
Issues" 11-13 (May 20 , 1982) (copy attached as Addendum C to this Brief).

15 The defendants ' own expert states that Philippine laws " allow for
collective rate-setting among public servce corporations where such rates are filed'
with the proper agency. Agabin Afdavit c (emphasis added) (Addendum D to
this Brief). If ths case is tred, the governent would be prepared to prove that the
defendants ' rates were never filed.



to shippers to equalize their bargaing power with ocean carer conferences,;"

;. .

although the Act is intended to protect shippers (U. S. Br. 42-43 n.27). Moreover

defendants have not shown how the impact on their bargaig power raises an issue

of comity. In releasing ocean common carers from the constraints of U. S. antitrst

law, the Shipping Act does not interfere with any other countr applying its antitrst

law to them or takg other regulatory steps to protect its own inand carers. Nor

do the U. S. antitrust laws, which simply prohibit private paries from takg the law

into their own hands by formg a counter-carel, paricularly where the result is

likely to be even higher prices than a single carel would cause. In any event, the

only carers in the chain of transportation here with whom defendants dealt were

the U. S. freight fmwarders , the imediate victims of their scheme , who had no

"".,

antitrust imunty.

Finally, the defendants contend that because some other fis involved in the

transportation at issue had antitrst imunty available under U. S. law, they should

be given imunty also (Br. 2-3). The antitrst exemptions they cite, however, are

all premised on effective reguation of the imunzed conduct in the public interest.

The imunty they propose would entail no U. S. regulation, and they have adduced

no reason to believe that Congress could rely on our trading parers to provide



consistent regulation on behalf of U. S. interests. In any event, antitrst imunty 

;. .

a matter of legislative intent, and defendants have shown nothig in the language

policy, or legislative history indicating that Congress intended the imunty they

seek.

The Indictment Is Not Limited to Shipments Within
Exemption (4).

We explained in our mai brief(pp. 53-54) that the across-the-board

conspiracy charged in the indictment covered all shipments ef household goods of

militar personnel between the Philippines and the United States-and not just those

movig under through transportation arangements-so that the indictment could not

be dismissed even if the defendants were right in their broad reading of exemption

(4). Nevertheless, the defendants repeat the arguents they origially made in the

.....

distrct cour that subsequent allegations in the indictment limt it to shipments

cared under though transportation arangements as defied in the Shipping Act

(Br. 48-53), without attempting to meet the material arguents in our brief. For

example, they continue to assert that the indictment alleged that defendants ' movig

servces "were par of a continuous and unterrpted flow of United States foreign

commerce. ' E.R. 6- , 15 , 16 , 17 , 18" (Tucor Br. 50) (emphasis supplied by



Tucor). Paragraph 13 of the indictment, however, says nothg about a contin;uous

;. .

flow of commerce (E.R. 6-7), and as pointed out in the governent' s main brief (p. 

59), paragraphs 15-18 do not refer to the shipping arangements.

Beyond that, the defendants (Br. 50-52) continue to rely on factual assertions

regarding the natue of the "Governent Bill of Lading" referred to in paragraph 7

(E.R. 4), and DoD' s arangements with the U. S. freight forwarders. 16 The fuction

of the allegations they cite, however, is to defie the conspiracy as limted to

governent-paid as opposed to privately-paid shipments, and to explain the impact

of the conspiracy on the freight forwarders and the governent, and ultimately on

S. commerce. They provide no warant for going beyond the record to make

factual fidings regarding the underlying shipping arangements here-and even if

.,.

there were such a warant, the governent has shown that a signficant portion of

the shipments were not though transportation movements (E.R. 59-60).

16 Defendants also suggest that ocean common 
carers were somehow

involved" in though transportation here. There is nothg in the indictment or
elsewhere in the record to indicate that they provided anytg more than port-to-
port servces with respect to the shipments at issue. To the extent there were
though transportation arangements here, they were made exclusively by the U. 
freight forwarders, with whom defendants dealt, acting as NVOs.



Th.e Rule of Lenity Is Not an Independent Ground for
Dismissal of the Complaint

." .

The defendants wrongly argue that dismissal of the indictment should be

affed because the governent has not contested the distrct cour' s application of

the rule of lenity, which they characterize as an "independent reason" for dismissing

the indictment (Br. 53).

Afer fiding that defendants ' conduct was exempted from the antitrst laws

by the operation of exemption (4) (E.R. 99), the distrct cour stated that " (e)ven if

the Cour were unable to conclude whether Section 7(a)(4) exempted the tye of

agreements at issue in this case , the Cour would still be required to grant the

defendants ' motion " because "' (i)n crial prosecutions the rule of lenity requires

""..

that ambiguities in the statute be resolved in the defendant's favor '" (E. R. 99- 100)

(citation omitted).

As the district cour recognzed, the "rule of lenity" is not an independent

ground for dismissing the indictment. It is simply a rule of statutory constrction

which calls for constring a statute in the defendant' s favor in a crial case when

there is a grevous ambiguity or uncertainty in the language and strctue of the Act

* * * 

such that even after a cour has seized every thig from which aid can be



derived, it is stil left with an ambiguous statute. Chapman v. United States;"500

;. . 

S. 453 , 463 (1991) (internal citations and quotation marks omitted). Accord

United States v. Terrence 132 F.3d 1287 , 1291 (9 Cir. 1997). Moreover

, "

the

rule of lenity canot be used to create an ambiguity when the meang of a law, even

if not readily apparent, is , upon inquir, reasonably clear. United States v. Nippon

Paper Industries Co. 109 F.3d 1 , 8 (1 st Cir. 1997), cert. denied, 118 S.Ct. 685

(1998) (fiding no ambiguity in application of antitrst laws to foreign conduct

affecting U. ). Thus, the application of the rule is entirely subsumed in the

question raised by the governent regarding the constrction of exemption (4). If

as the governent submits, a proper constrction of that provision unambiguously

supports its position, the rule of lenity is wholly irelevant to ths case. Chapman

....

supra at 464.



CONCLUSION

;, 

F or the reasons stated in ths brief and our main brief, the decision of the

distrct cour should be reversed.

Respectflly submitted.
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ADDENDUM A

Excerpts From

Transpacific Westbound Rate Agreement
FMC Agreement No. 202-010698

Attachment 35 to
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District Cour Docket Item 109
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202 - 010689 062
TRASPACIFIC WlSTBOmm RATE AGUIM
F . M. C. No . 202 - 010' 8'

Or1 1nal .ag. No.
(5th 5cUtioD)

ARTICLE 1: PUL NAM O. 1' AG1EDI

;. .

The full name of this agreement is he Transpacific Westbound.
Rate Agreement. (the "Agreement").

ARTICLE 2 'URPOSB o. 'l A"Dm
. The purpose of this Agreement i. to foster commerce, service

and stability in the trade while maintaining competition and
freedom of carrier action.

ARTICLE 3: PUTIES 'IO TI .&GUDm

The par ies (the "Parties" ) to this Agreement, the full legal
naMe of ach Party, and the address of its principal office are
listed in Appendix A.

ARTICLI 4: GI:OGR.BI:C SCOP. OP 'I A,QUDm

(a) e Trade The trade covered by this Agreement consists
of :he ransportation of cargo that moves on liner vessels, that
originates at points and ports in the United States, that moves
from or via ports on t.he Atlantic, Gulf ana pacific Coasts
(inc:luding Alaska) of the United States, and that: is destined to
points and ports in Japan, Korea, Taiwan, Siberia USSR, the
people " s Republic or China, Hong Kong, Macau, Vietnam, Democratic
Kamp chea (Cambodia), Thailand, Laos, the Republic of the
Philippines, the Republic of Singapore, the Federation of
Malaysia, the Sultanate of Brunei, and the Republic of Indonesia
(t;he ., trade"

) .

(b) Indi, S .Contin nt Trade Activities specified under
icle 5 (a) (i) and (f) shall be authorized wi h respee to the

transportation of cargo, that moves in all-water or intermodal
vice, under through Dills of lading or otherwi8e, directly or

by transshipment, from ports and points in the United States,
that is loaded at Pacific Coaat ports, and that i. destined to
ports or poi tS in India, paki8tan, Bangladesh, Sri Lanka and
Burma (hereinafter "Ind!a SU-Continent" trade) For the limited
purpose of performing service contra ts for shippers requiring
service both to destination porta and points covered by Article
4 (a) and to destination porta and points coveret! by ic:le 4 (b)
the scope of this Agreement shall include service provided under
a service contract to all 8uch de8tinations vi. any Pacific coast
por or via Gulf or Ea8 coast ports via he Panama Canal.

!.C'rlV
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'lSPACI,IC gS'lOUN RATI AGUDI '1%8 18.cI P..ge No.
C. No. 202-010" '-06" ! (ita "4itio

) ~

ARTICLB 5: AGItBmm AtJORItI

.. 

(a) (i) General Sco Subjec all ases Q therigh of independen 1on .e forth ia Article ' 13 of his
Agreement, the Parties are au hori zeQ:t1:o: consider all
aspeccs of cran5por acion and service in the trade and to
discuss, agree upon, establish, abolish, or change all
rates, charges, classificacions, practices, terms, condi-
tions, and rule. and regulations applicable to transporta-
tion of cargo moving within the trade covered by this Agree-
ment and applicable to services provided in conneccion
tberewich. Such &uchority includes, bu is not l1m1ced to,
the following 8ubjec s and rela ionships be ween or among
them: ort- port rates (incl ding all water routes to and
from ports and/or places Qr points on inland waterways
ributary to all 8aid ports and ranges), overland rates,

mini -land-bridge rates, interior point intermodal rates, 
port area inter-modal rates, proportional rates, through
races, the inland portion of through ra e8, joint ra es,
minimum rates, surcharges, arbitrarie8, volume rates,
time/volume races, project rates, freight-all-kinds rates,
volume incen ive programs, loyalty arrangement. onformi
to the antitrusc laws of the United States, fidelity
commission systema, servic. contracts, con8olidation,
consolidation allowances, rates on commodicies exempt from
tariff filing, absorptions, equalization, substituted
services, allowances, freight forwarder compensation, 

. .

brokerage, the conditions determining such compensation or
brokerage and the payment thereof, receiving, handling,
storing and delivery of cargo, designation of base ports and
p inte,: pick up and delivery charges, free time practice8,di n, demurrage, container freight stations, port andinl ci ,!con aine yards anc! container depots, terminals and
othe P.ints of cargo receipt, vaning, devanning, equipment

;: APR 0 5 199ios ioning, furishing equipment to or leasing equipment
UNDER T .tiippers/coneignees/inland carriers/others (in luding

-; 

'i cth easing of shipper- or consignee-provided containers or
r equipment made available to shippers or consignees by

. "

.sing compani.. or other pe son8), collec ion agents at

. '

destination, maintaining and distributing informtion and
data &ad stati.t1e8 an a l other rule., regulations and
matter. ancillary to transportation of cargo moving pursuant
to the authority of this Agreemenc, including rule.
regarding the t im. and currency in which paymencs hereunder
shall be made, credit conditiona, financial security
arrangements, suspension and restoration of credit
privileges, handling of delinquent accounC8 and interest
chereon. The Parties may in any manner discuss any race or
rule on which independent ac ion has been taken, matters on
which rates are "open" with or without minimum requirements,
and individual, group or Agreement s.rv1ce contracts. The

.- -- 
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.g. 

No.
(5 8e11 t1oa)

parties, or any group of the parties, are autho ized to 
caucus or otherwis to aiscuss, consider, agree and exchange
information concerning any 8ubj ect within the seop. of this
Agreement or the Westbound Transpacific Stabilization
Agreement, including matters decided by, pending before or
which may be proposed to or by this Agreement, the Westbound
Transpacific Stabilization Agreement or auy of its members,
for the purposes of clarifying differenc.., endeavoring to
reach common position., communicating, discussing,
negotia ing, or reaching consensus with any other party or
parties hereto or with the We8tbound Transpacific
Stabilization Agreement or with any member or members of
eicher.

""1'

tll 

..s- 
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.. 

a 0 1996 C. No. 202.010'" (5th IcUtioa) UNOE
SHIPPNG ACT 

. (ii) CertaiQ Mipimum Rates Any minimum rat , (0
' '10:'" 

chan minimum races applicable t.o commodities 't.hat a tIme t,
not required by. statute or hi8 Agreemenc to be sub; ect
to a right of independent action) that are agreed upon
or ot.herwise aaopced by the Pa ies under this Agreement
shall in all cases QA subject to further adjustment or
revocation under the normal ratemaking proces8es of the
agreemenc as set forth in this Art. icle and in Article 8
and to the right of independent action set forth in
Article 13.

(b) Rates and Tariffs The Agreement will publish a common
tariff (or cariffs). Each Party shall adhere strictly to the
races, charges and rulee in such tariff (8) and in any separate
arift (s) subject to this Agreement. The rates, charges and

rules in such tariff (s), which may be but are not required to be
che same for all part.ies and services, will be see in accordance
wi th the vot.ing procedures in Article 8 (d) of this Agreement, 
subjec to the right of independent action as set forth herein. -

(c) Transition and Related Provisions . A Party joining chis
Agree ent which ha. its own tariff (8) in the trade may, upon
obcaining any epeeial permi.8ion required by 

he Pederal Marit.ime
Commission, continue its individual tariff (8) in effeet for a
transition period a. may be mutually agreed upon between the
part.y and t.he TW following the date it. member.hip herein is
effec:ive. During such transition period, the Par y and TW

l coocerate to rationalize the rat.es and rules in the TW
ar:.:f (5) and the cariff of the new Party to permit che Party co

....'

e an orderly transition to use of the TW tariff (8) . 
(d) Loyalt.v Cont.racts . No Party may enter into a loyalty

contract, except that a Party joining this Agreemen (and that
has not been a Party hereto during the twelve (12) months prior
o the effective date of its membr.hip) may perfo:n its .

obligations under any loyalty contract (8) which it became legally
obligated to perform prior to the date it applied for such
membership and subject to the con rac terminatioD, Don-renewal,

reporting and other bligation8 set forth with respect to
individual service contracts under 

icle 14 (a) .

(e) Exeftt ommodity Rat... All rates applicable to
commodities for which ra .. are not required by the Shipping Act
of 1984 t.o be filed h the Feaeral Maritime Comi8sion
(hereinafter " exemp commodities-) shall be stated in Agreement
tariffs and .s.....d by the Partie. in the form of -any quantity"
rates, including, but not limited to, rat.. exre..ed in units of
weight or measurement or per carton, bu not a8 .per container"
rates, Rates 8Ubject to this sub-paragraph ahall be. applied 
the act.ual quantity of freight shipped ana no maimum charge per
shipmen or per container .hall b. permtted.
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(f 1 India Sub-Continen Trade

;. .

(i) This Article 5 (f) applies exclusively co the India
Sub-Concinenc crade. The Parties to the sec ion of this
Agreemen hac i8 applicable ,to the India Sub-Continent Trade
(hereinafter "India-Sub.Con inent Trade Parties" ), or any of
them, are authorized, but not required, to meet, compile,
exchange and discus. information ana daca, and to consider,
discuss and reach consenSU8 and agreement upon tho.. subj .cta
referred to in Article 5 (a) (i) with respect to the ' India Sub-tinent Trade. This au hority includes, but is not limited to,
any discussions and agreements of the India Sub-Con inent Trade
Parties concerning terms and conditions in their own individual
tarif!s and .ervice contracts. Meetings may be in person or by
telep one, telex or other electronic means.

(ii) The India Sub-Continent Trade Parties have no
obligation to adhere, other than voluntari y, to any eon.ensus 

eement reached under the authority of Ar 1ele 5 (f) (i), excep
insofar as they enter into an, Agreement service contract covering
bOth destination ports or oints ..t forth in icle 4 (a) and
those in Ar icle 4 (b) . 

(iii) The India Sub.Continent Trade Par ies may utilize
Agreement staff, commications and phyaical facilities in
carrying out this agreement. All coste and expense. incurred in

inistration of the India Sub-Continenc Trade section of this
Agree ent shall be borne by such Parties as h.y may from time to
I: :. ::,e agree "

....,

(iv) Article8 -3, 4(b), 5(a), Sed), S(f), 7(d), 9, 11"
12. 14 (e), 1'-18 and 20 .hall apply to the India Sub-Continent
Trade and to the India Sub-Continen Trade Parties, but other
provisions of this Agreemen shall not.
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ADDENDUM B

Excerpts From

Asia Nort America Eastbound Rate Agreement
FMC Agreement No. 202-010776

Attachment 36 to
Reply Memorandum of Defendants Luzon Movig & Storage et al.

District Cour Docket Item 109 '
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Original le Page

;. .

ASIA NORTH AMCA EATBOUND RATE AGR
FMC AGR NO. 202-010776

An Aqreeaent Amonq
Ocean eo..on Carriers

....

This ACJeeaent vas Previously Pulished andBeca Effecive on August 15, 1985

. "

MAR 1998
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Asia North America East ound
Ra'te ACJr....n
A9reement No. 776-OS2:iecond Revised 'Paie- N8 -. -

. , . . - '" 

THE PARTIES

. . .: ': 

ASIA NORTH AMCA EAT!KUND . I 

RATE AGRE "':- RI7J.

. ,

'J I'.

.. . "',./ 

HERETO AGREE AS FOLLWS: " ); 1 . - -1: .

' -. ' - -, : ,- ,"', ''' -'' -

ARTI LE 2 - SE OF AGREEKNJ

The purpose of this Agreement is to tos

ARTICLE l - NAM OF AGREEMENT

The full name of this Agreement is the AS

AMRICA' EATBOUND RATE AGREEMNT ("Agreement"

). 

service and stability in the trade while maintaining competition

and fr..dom of carrier action.

ARTICLE 3 - PARTI S TO TH AGREEM

The names and principal office addresses of the parties"

to the A9reement are listed in Appendix A.

ARTI LE 4 - t:EOCRAPHI OPE OF TH AGREE)mNT

This Agreement covers the transportation of carqc

on liner vessel., whether .oving in all water or intermodal

service under through bills of ladin9 or otherwise, direct or by

transshipment, fro. (1) ports and points 1n Honq Konq, Macao,

Taiwan, Siberia OSSR, the 'eople- . Republic of Cbina ("North Asia

Rang ) and Korea, and (2) ports and poin s 1n Thailand, Vi. nam,

Deaocratic ICpucbea (Cambodia), Lao , 8urma, the Republic ot 

Philippines, the aepublic of

SE d 88ELS909lt 'ON/OE: 0 t 'lS/9E: 0 t L6 t t (flHl) I lI1/ElV/fOa WOE
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::. 

che Federation of, Malaysia, he Sultana e of Bruei
e :tepublic of Indonesia ("South Asia bige" Q pons on

:' :. 

:he Atlancic, Gulf and Pacific coa.e. of che uni ea State.

A8ia Nor h America Ea. bound
Race Agreement
Agreemen No. 202-010776 l03

h Revised Page '0. 

nited States is defined to also include Alaska, Puer o Rico and

S. Virgin Islands) and to interior or coaseal poin s in the

ni:ed Staces via such por s (all of the foregoing hereiuafter

=2i ::ed :0 as :he trade.
;t . 2 Sub- Coftciftent rade Activities specified under

~~~~

le 5. J shall be authorized w1 h respect Co the

ansportation of cargo, hether ovir.g in all water or

intermocil service, under through bills of lading or otherwi 4i,

direc or by transshipmen , from por s and points in India,
pakistan, Bangladesh and Sri LAna co ports on all coasts of the

::::. :

-= States 'and -:. S - :.nterior or ::ascal t'oints v:;a such porz.
i: 

: :

e :ore9o n9 ereinafce= =e:e:red co as t

.. 

sub-

:::nt:':lent :rade'" .

he : ade from ports :.n apan to por s and inland

oastal points in the crnited Sta es (including Puerto Rico
and c e U. s. Virgin Islands), but solely for the limited purpose
== c=editing cargo moved in said trade under ANRA group

, .

nt. ,- -

service contrae s aa au hori%.d in Article 14. 1 (A)

Trade Au nori

Ag-reement.

ARTIcr2 5 - AGR!: AUTORITY

onsider all a.peets of transportation and

an to:

..'- -

9t d 88tLS90nv ' ON/Ot: 0 l 'lS/LE: 0 l L6 . Ol ll (f.Hl) I lIl/ElV/rOa WOt



(a)

Asia North America EastboundRate A9reeaent 
.s ,)Agreement No. 202-0107.'6..

original P.g. No. 3a 

Discuss, a9ree upon, .stablish, cancel,
maintain and rev i.. all rates, charg , rules,

requlations, classifications, practices, terms
and conditions applicable to the carriage,
handling and tranapo ation of cargo in 

trade and to any other .ervices provided in
connection therevi tb. Such rates and charqes
may either be uniform or provide for 

iff.r.n-
tials aaon9 the part i.. and include, without
limitation, the following: port-to-port rates
(including all water rates to and from ports
and/or places or points' on inland waterways
tributary to all ports wi thin the scope of 
this Agreement), overland or overland common
point (OCP) rat.., through mi 1landbridg
port are. or interior point intermodal rates
(whether 81n91e tactor, multi-tactor or
otherwise), the inland portion of any thou9h
rates, joint rates, proportional ra .s,
minimum rates, 8urcharges, arbitraries, volume

....

ell 11.. I , . .to. 
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(b)

Asia North America Eastbound
Rate Agreemen

Agreement No.
Orit;inal

202-0107~76
aqe No.

rates, time-volume rates, volume incentive
pro9rams, fr.i9h -all-kinds rates project
rates, loyalty arrangements. contorminq to the
antitru8t lave of the United States, amounts
of brokerage and freight torvarcler compensa-
tion and conditions tor the payment thereof,fidelity commission syste.s unless in
violation of Section 10 (b) (9) of the Shipping
Act ot 1984, and rate$ on commodities exempt
trom tariff tiling;

Discuss, agree upon, establ ish, cancel,
maintain and revise all rates, rules, charges
and practices relating to base ports and
points, per die . free time and detention on
carr ier-prov ided conta iners, chassis andrelated equipment, furnishing or leasing
equipment to or from shippers, consignees,
inland carriers and others, collection agent$'at des ination, interchange with connecting
carr iera , termi na and shores ide loading
operations, including wharfage, free time and
demurrage, receip vanning, devanning,
handling, storage. pick up and delivery of

...:-

cargo, consol1da ion and consolida ion
allowances absorpt ions, equal izat iQns,
subs ituted or alternate port service, other
allowance., container yards, depots, port and
inland container yards, and container freight
station. :

(c) Declare any tariff rate, rule or requlation on
specified cOlIodi ties to be "open , with or
v1thout agreed minima or spec1al conditions,
and" thereatter declare the rates, rules or
regulations on .uc commodities or any of them
to be closed;

(4) Agree upon and establ ish tariffs, amendments
an4 supplements there o, incluainq separate
tariffs pertaining to service within any Rangeor portion of the trade covered by this
Agr.em.n

Keep, compile and distribute records and
statistics and ormation, incluclinq

' .

marKe
(e)

r- IS- -5'$
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ASia Nort America Eastbound
Rat. Aqr....nt

Alee.ent No. 202-01077'6 '
rirae Revised Pa98 No.

(f)

data, .. MY be required or d...ed helpful to the
inter..ta of . paries:

Agree upon the eS'ablishaent of charges and othertarif conclitiona relat1nq to e movement,
bandlin9 and storaqe of emty containers and otherinte.odal equpaet;

(q)

Make arranqeata or oter aCJeeants among the
parties with rail, air or motor carriers or
carriers by vater other than co_on carriers 
water subject to the Shipping Act of 1984, 

, concernin, the movement of cargo from inland points
to load porb;

(h) Aqree upn all wa .rs ancillary to the
trensprtation of inter8al &bpments wi thin the
scope of tbis Agr...nt to the uximum extent uy frGa 'ti8 to t e H perm'ted by applicable10; 

(i) A9r.. up, 
ah1 hil, _inuin, revise and cancel

rule. relatin9 to . payaent ot rate. and charges
published pursuant to this Aqreaent, such as rules
reqardin, the tiM and currency in which paymentt"
ahall be ..de and rules 90verninCJ the extension of
creit by the partie., including rules prohibitin"te 8fion. of czit, t.ndin and/or security
requ1r-n aM prCIUi0D dtU,9 credit to anyshippe, conaipe or fOJ:arder which i. in default
of or ba. failed to c08ply vi the credit rules
.et tort 1n the Avre88 'tuUf (.) for any
8bipant aoin uner .uch 'tar11f (.) 

Atr" upon, fto'tia't8 an 4i8CU8 .bipper.,
8bippel"' a..oeiation. or other 8ippers' eJoupsall utten covered by this Agrent or other

'ten of a n ift:8re't,

(j)

(It) . Ne;otiata, of er and enter mto joint .erviceeca=-, .. pe Az1cla 14 U'.in.

/- 

E-Y
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(1)

(m)

(n)

(0)

2-010776-0& 2
Asia North America Ea. oUfdRate Agreement "
Agreement No. 202-010176-062 
Fifth Revised Page No.

",et toqether for the purpose of con8idering
formulating, negotiating and entering into any
agreement within the scope ot the U. S . Shipping
Act of 1984, and in connection therewith exchange
relevant information; provided, however, that no

b a9reemen shall be implemented except in
accordance with 8uch Act:

Agre. upon, .stablish, cancel, maintain an
rev is. , by a unanimous vote (or written consent)
less two (2) of all parties entitled to vote,
compensation or allowanc.. to be granted or paid
by the parties to container freight station ferS)and container yard (CY) operators in ori,in
countries covered by is A9reea.n

Agree upon, .stablish, cancel, maintain, and
revise the compensation paid to connecting
carriers.
(i) The partie. are authorized to tran..it o and
exchange with the TransPacific Discussion
Agreement ("TOA" ) (FMC Agreement No. 203-011211)
and Tran8Pacific Stabili%a ion Agreement ("TSA"
(FMC Agreement No. 203-011233), an some or a .9f
the membe . of TDA and TSA, such intormat10n, 
data, and reports concerninq matters within the
scope of this A .ement (including without:
limitation, matters pending bet ore or decisions
made by . Agreeaent , position., proposal-,
service contracts, tariffs and .ervice contract
other otfers ot the Aqreement or Agre..ent parties
or group of parti.., and data or infor8ation
relating to any ot the foregoing) as they 4..m
.ppropria e troa t1ae to iae. Sa14 infor.ation,
data; and reports aay be transmitted by a
ctesiCJate4 Aqre..en. party or partie. or under the
41re t:1on of the Kanaging Dir. tor. Infonaation,
elata and reports ran8.i tted to 'rSA or TD or it.
members sball not be 8ubject to the restrictions
or Ari l. 15. 3 hereof.

(ii) Th. Aqreement: is authorized to receive trom
TDA or TSA or any .emer. of 'lA and TSA,
information, data and reports as to matters
pending b.fore or decided by 'l or TSA,
posi tioDs, proposa18, .ervice contract or other
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Asia North America Eastbound
Itate Aqreement
Agreement No. 202-0l0776-06
Fifth Revised Page No. 'I '

offers, .ervice contracts or tariffs filed or to
be tiled with the FMC, of any TSA memr and data
or information relating 

o any of the foregoing.
Said inform ion, da a and reports aay b.
tran.mitted o the Aqreement from the TDA or
TSA administrator, or throuCJh any Agr.e.ent party

or parties which are .embers of TDA or TSA. The

Agreement parties are authorized 
o discUss and

reach agreements based upon information, data and
reports received fro. TD" or TSA (includinq
without limitation aqreement or recommendations

reached within TDA or TSA), and to take such
actions pursuant to the authorities set 

fort 
this Arti le S a. are deemed necessary or
appropriate to iapl..ent any or all agreements and
recommendations reached wi thin TDA or TSA. 

(ii1) The parties or any group of the 
parties. are

authorized to caucus or otherwise discuss,
consider, agree and exchange information
concerning any matter within the scope of 

this"
"qreement, including aatters decided by, pending
betore or to ba proposed by the ACJreement, or TSA

or any of its members, for the purpose 

clarityin; differences in their respecti
. viewpoints re9ardin9 8uch matters and of
endeavoring to reach common positions tor
comunica ion to, discussion or neqotiatio

with,
any other praty or pari.., or to the TSA or TDA,

or any .emer of either.

(iv) The t r89oin9 aqreements and actions may be
taken by 

. Agre.ment whether or not any 
agre...nt or recommendation reached within TSA or
TDA includes carriers which are not parties,
hereto.
(v) The .ariaqing Director and ANRA secretariat
staff may perfora administrative 

funtions to
impl.ment or facilitate the toreoing aqreeaentsand actions. 
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(p)

202-,)1 077b- 

A&ia Nort America EastboundR.te Agreement '"
Agreement No. 202-0107 6-073
First Revise4 Page No. .

A9ree upon, maintain, revise, cancel and otherwise
requ1ate the rates, term and conditions of the
part i.. , ananCJement.. vi1: non-Agreement
transportation providers (RNTP' ) with respect to
the movement of caqoe. from the People. .epublic
of China (RPRC. ) to the unitea S at.., whether or
not uncler a thouCJh bill of 1acU.n9 from the PRC
and whe er or not .aid bill of ladlng is i.sued
by a pary heret:o or by an NTP. The for oin,
arrangements include: (1) truck, rail and water
transportation service. within the PRC and between
th. PRC and ACJreement. origin count.ries at. which an
Agreement party's vessel calls (whether or .not as
part of a transshipment, connecting carrier 
subcontract, or joint .ervice offering): (11) 

- .

warehousinq, terminal, stevedoring, receivinq and
consolidation functions and facilities: (111)
agency and custo.. clearance functions: (iv)
equipment lease and interchange: and (v) other
functions an facilities associated with the
solicitation, receipt and 

ran.port of carqo froa
the PRC. The tera "N'' s" include. ve...l
operator., rucker8 , railroads, forwarders
NVOCCs, an4 any other person performinq or
purporting o perform the aforementioned 
functions. The authori ty s. fort herein is in
addition o and without limitation of any
author! ty set fort elsewhere in the Agreement.

tndividua1 T yal y Con ract. No party,

either individually or join ly with any o .r garrier or

carriers, ..y enter into an individual loyalty contract for the

t:ransporttion of carco 1n the 
r.4e. wit.un4in, any o

provisions of 'ti.Ap-e..en e parti.. are proh1bi ed fro.

takinC) inclependent a=ion .. to any decislons or actions of the

, .

gondi tion. .r.ot.
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According to the program for to 1 s session, I am here to

offer you the " perspective of the Antitrust Division. Since
others on the program will be discussing individual su jects in

som depth, I plan to take the liberty afforded by my topic to

talk more generally over a range of international ant i trust
concerns to which we have paid particular attention during the

recent period.

International antitrust issues have been of enormous

interest in recent years. In a period of expanding

international trade, we continue to hear complaints from
American business that U. S. antitrust enforce ent is
hamstringing our enterprises in their ability to compete in

wor ld markets. A number of foreign governments continue to

object to what they view as the threat to their sovereignty and

trading interests represented by the so-called

extraterritorial" reach of antitrust law - and in several

.,...

instances have expressed their objection by enacting blocking

sta tutes. Congress continues to explore export trading company

legislation which it is thought will enhance our export

competi ti veness by reducing anti trust uncertainty. Programs

like today s, designed to keep the bar abreast of the latest

international anti trust developments, are scheduled wi 
increasing frequency.

--- -----..-



In view of this intense interes ou may be surprised - as

I was in reviewing our recent activities - that in the last"

;. .

months, no suit filed by the Antitrust Division has challenged

transna tional conduct. In over a year, we have not challenged

an American firm s acquisition of a foreign enterprise, or a

foreign firm s acquisition of an American enterprise. Nor have

any of our cases during the period involved foreign conduct by

either American or foreign firms

I have not mentioned this fact to suggest that we have gone

out of the international anti trust business. We most certainly

have not. During the period I am referring to, cases of this

nature that were brought earlier have been terminated or

remained pending, and new investigations have been started that

may well result in the filing of such cases in the future. But

the relati ve infrequency of cases involving transnational or
foreign conduct does suggest that American businesses ' fears of

antitrust in regard to their foreign operations, and the fears

of foreign firms and their governments, may be somewhat

exaggerated.

American business has far greater latitude to order its

export trade and its fo eign business without running afoul our

anti trust laws than one would suppose listening to the rhetoric

about anti trust as an export disincentive. Few joint export

activities are likely to raise problems under our antitrust
laws. Joint arrangements intended to achieve efficiencies in

- 2 -
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marketing, shipping, and the like w e the firms involved

don t have the capacity to export effectively on an individual

basi s, are likely to promote rather than lessen competition,

and therefore not be a subject of antitrust concern.

Similarly, joint ventures to engage in large projects where the
investment ot risk is beyond the capacity of the individual

participants, in which therefore promote rather than lessen
competition, are not illegal. But even those joint export

acti vi ti es that do lessen competi tion in foreign markets to the

detriment of foreign consumers, through price agreements or

customer and territorial allocations, are not ' the concern of

s. antitrust law as long as their anticompetitive effects are

limi ted to those foreign markets. Our ant i trust laws are

designed to protect u. S. interests, and arrangements whose

, adverse impact, if any, falls only on foreign consumers and

markets is simply outside the law s subject matter

jurisdiction. To gave added perspective to the leeway our law

allows for joint export arrangements, I should add that the

Anti trust Di vision has not challenged an export joint venture

in over' two decades. I should add a caveat, through. While

our law may take a liberal view of the permissibility of

anticompeti ti ve restraint directed at foreign consumers, the

country whose consumers are affected may take qui te a di fferent
view under its own law - a subject I will return to later.

/ '
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Joint export arrangements are not the only area in which

widely held impressions of antitrust risk greatly excee the

extent of the actual ri sk. The same can be said of

transnational licensing and distribution arrangements. Here,

too, the general principle that restraints whose only

competi ti ve fmpact is on foreign consumers and foreign markets

are beyond the reach of our antitrust laws applies.

that proposi tion, though, there are relatively few

Beyond

international licensing and distribution practices that should
crea te ant i trust ri sks for u. S. businesses. I emphasize

should, " because this an area where the case law is developing

and in which the Antitrust Division s views and enforcement

policy may be more permissive than those of potential private

li tigants. But it is probably fair to say that the direction

of the law s development in regard to vertical arrangements,

including licensing and distribution arrangements, is toward

distinguishing between those arrangments which lessen

competition and those which, while involving restrictions

between the parties, in fact enhance competi tion.
Generally, as I am sure you know, the present

admini stration ' s view i that purely " vertical" restraints may
well enhance distribution efficiencies and promote

compet i tion. This view extends to arrangements involving

technology transfers, where the parties should have a good deal

of freedom to select the most effective licensing terms. \'lere

- 4 -
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territorial and other restrictions wt hin licensing

arrangements are reasonably ancillary to a bona fide transfe

. .

of patent or know-how rights, they should not ordlnarlly

present anti trust problems and U. S. companies should not

reluctant to consider such terms in international licenses.

The " nine no-no " - a list of licensing practices which the

Division said in the early 1970' s it would invaribly view as
unlawful - no longer reflect the Division s policy. The

no-no " included rules against tie- ins, resale restraints,

exclusivity and " packaging. Basically, the Division s present

view is that if the intent and effect of restrictions in

licensing arrangements is not to stifle competition but to

efficiently exploit the technology being transferred, it is

1 i kely to pass ant i trust muster. Of course, licensing
arrangements between firms which are or would likely be

petitors in the field in which the technology is being

'',.

trans ferred, and which displace competi tion that would

otherwise have occurred, will continue to raise serious

antitrust questions, as indeed they should. But generally

speaking, businesses should consider themselves freer than

perhaps they did in the past to enter into licensing

arrangements which promote their competi ti veness in domestic

and foreign markets.

- 5 -
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\Vien this program originally wa scheduled, I had hoped

that the Justice Department' s new merger guidelines wo d have 

been announced by now. I f they had been, I would have taken
this opportunity to explain the approach they take to

realistically assessing the impact of existing and potential

competition " from foreign firms in our markets, and allay the

the sometimes expressed concern that merger analysis takes

insufficient account of the realities of world markets.

Unfortunately, it is taking longer than was originally hoped to

finish the project. I can only say that reflecting those

competi ti ve reali ties is one of the project I s principal aims,

and leave discussion of the specifics to the time of their

announcement which is expected about three weeks from now.

I have spoken up to now about perceptions and cr tici sms 

S. antitrust policy that have sometimes emerged from the

American business community. As I mentioned earlier, and as

was discussed in some depth on this morning ' s program, foreign

governments have had their own sometimes unflattering views of

Amer ican anti trust enforcement as it affects the operations and

potential liability of their nationals. We don I t, and never

have, relished these differences with some of our closest

allies and trading partners. Ultimately, the only real

resolution lies in developing a tacit consensus or express

- 6 -
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multilateral or bilateral agreement"i. for deciding when one

country may impose its laws and policies on transnational "

;. .

business conduct which affect it wi thout objection from the

other countries involved. Until then, we will continue to make

enforcement decisions which as fully and fairly as possible

take into account the interests of affected foreign nations as

, d well as our own, and will encourage the continued development

of a similar approach by the courts in private litigation.

I do have some optimism about the direction in which we are

movi ng. Whi le the case law is far from well developed or fully

consistent, the adoption in an increasing num er of judicial

circuits of the principle of comity, or balancing of u. s. and

foreign interests, is certainly encouraging. The

mberlanel/ and Mannington Mills / approach of the Ninth

and Third Circuits has been followed by the Tenth Circuit in

the Montreal Trading / case. The Second Circuit in the

National Bank of canada!/ case and the Fifth Circuit in its

recent Mi tsui / deci sion both have recogni zed the need to

",..

balance u. S. and foreign interests in deciding whether the

assertion of jurisdiction by a u. s. court is appropriate.

\f.ile the Seventh Circuit' s decision in the uranium

. ,

6/ Lltlgatlon- een characterized by some as a rejection of

this approach, I do not think that is a correct

characteri zat ion. The court in that case left the issue open,

and held only that the district court could not realistically

- 7 -



be required to engage in a balancing xercise where, ecause of

the nonappearance of the defendants, it did not have the facts 

available to it.
On another optimistic note, we have sensed in our

discussions wi th other governments a decided trend away from

the more pervasively confrontational mood of a few years ago.

There seems to be an increased willingness to deal with issues

that arise on a case-by-case basis, and to realistically assess

both countries ' interest in particular matters.

One example of this pragmatic approach occurred earlier

this year, in connection wi th an anti trust grand jury
invest igat ion involving a number of U. S. and Canadian trucking

compani es. The facts I will relate to you became part of the

public record in a proceeding to enforce grand jury subpoenas
calling for documents located in Canada. In resisting the

production of those documents, the firms argued that the matter

raised " serious and complex issues concerning conflict between

erican and Canadian law and the application of the doctrine

of international comity. At the same time, they filed an

action in the Supreme Court of Ontario for, in effect, a

declaratory judgment as to whether the Ontario blocking statute

precluded their complying wi th the subpoenas.

fui Ie the Ontar io court ultimately declined to decide the
question, a representative of the Ontario Attorney General'

office appeared in the proceeding and advised the court that

- 8 -
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the Attorney General had no present intentio to apply for an

order under the Ontario statute to prohibit transmission ot , the

documents. : Moreover, the Attorney General' s office, in

letter to one of the companies, advised that they interpreted

the law as applying only to originals of documents, not to

copies of them.

As you may know, the Justice Department for some years has

generally followed a practice of seeking foreign located

documents on a voluntary basis, rather than by compulsory

process. Our decision to depart from that practice in this

investigation followed extensive consultation with the

Canadian Government, in which we told them about the nature and

extent of the investigation. In turn, they advised us that

they would not oppose the subpoenaing of relevant documents in

Canada, and that they would consult with appropriate provincial

officials. 110st of this background is set out in the Justice
fO.,

Department I S papers supporting its motion to show cause why the

companies should not be held in contempt for failure to comply

wi th the subpoenas. The papers included an affidavit of the

State Department I s Office of Canadian Affairs as well as an

af fidavi t of the Canadian lawyer who represented the Uni ted

States in the Ontario declaratory judgment action.

I have described this instance to illustrate the point that

our differences with a number of countries over jurisdictional
reach have not displaced the possibility of cooperation. As I

- 9 -
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indicated ear lier, the willingness , a number of these

countries to react on a case-by-case basis, rather than on the

basis of broad and rigid jurisdictional objections, is bn the

increase.
This trend is accompanied, in my perception, by an

increased willingness to evaluate and discuss even the broader

jurisdictional questions in a way that recognizes the realities

of overlapping national interests. As recently as this past

week, we met in Washington wi th representati ves of the

Australian Government to resume our nearly four-year old talks

about a possible bi lateral anti trust arrangement. While I

cannot yet report the signing of a final agreement, the

meetings were particularly constructive and substantially

advanced each side s appreciation of the other s concerns.

believe I can safely say that both sides are optimistic about

the likelihood of completing an agreement in the near future.

We also have explored possible bilateral arrangements at

var ious times with Canada, the united Kingdom and Japan, and

have had an agreement in place wi th the Federal Republic of

Germany since 1976. \ihile we are far from achieving a

uni versal consensus, after an intensely confrontational period

we seem at least to be inching once again in the right

direction.
That concludes the ,dovish portion of my remarks. I have

been talking so far about circumstances in which in our

anti trust laws don t apply, or in which their enforcement is

- 10 -
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moderated in the international area

:", 

That is, of course, only

one side ,-- though a crucial and inseparable side -- of

thecoi n. The other side, simply put, is the Antitrust 

Di vi sion ' s basic mi ssion to enforce the laws that reflect this

ountry ' s fundamental commi tment to competition as the ordering

principle in our markets. In order to give effect to that

commi tment, our anti trust laws do and, in our economically

interdependent world, must in some circumstances reach conduct

outside our borders that deprives u. s. consumers of the

benefiti of co petitive arkets. Changes in methods of

economic analysis have not altered that fundamental commit ent,
which the Attorney General put this way in an address last

sum er :

Uni ted States anti trust law stopped the threatened
cartelization of basic world markets by our own firms
earlier in this century. We do not now intend to
dilute the force of those laws in discouraging u.
firms or other firms with significant u. S. contacts
from attempting to cartelize markets in which u.
citizens buy.

....

The United States is far from alone in applying the

effects doctrine, " as this notion is sometimes called. The

principle that an adverse effect on one s markets can be a

basis for applying one s antitrust laws to conduct that

originated elsewhere has been incorporated in some measure in

many of the most developed legal systems, including those of

Germany, Canada, Sweden, and the competition rules of the

Common market.

- 11 -
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ile not all of our trading pa ners enforce their

competi tion laws wi th equal vigor, the increasing number of,

;. .

instances in which foreign antitrust laws are applied to

transnational conduct, often involving u. s. firms, seems to me
one of the more significant developments of the recent period.

To take one .recent example, the German Cartel Office recently

objected to Philip Morris ' acquisi tion of a fi fty percent

interest in Rothmans Tobacco Ltd. Although the immediate

parties , to the transactions were American and British
companies, German subsidiaries of the two firms held

substantial shares of e German cigarette market. The Cartel

Office objected to the transaction on the ground that its

effect would be to eliminate competition between the two German

subsidiaries and increase concentration in the German cigarette

market. The deci sion is being appealed.

Another matter of some interest is a proceeding begun last

year by the competi tion authori ties of the European

Commission. The Com ission issued a Statement of Objections

alleging price fixing in sales to the Common Market among a

large group of wood pulp producers. A number of European and

North American producers were named in the Statement of

Objections, as well as the Pulp, Paper and Paperboard Export

Association, an American Webb-pomerene association of wood pulp

exporters. The proceedi g aroused a good deal of concern among

member s of other Webb-Pomerene associations, who were afraid it

signalled a broad attack by the European Commission on the

- 12 -
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activities of Webb associations in e Common market. In fact,
that concern gave rise to the first instance of which I am

;. .

aware in which the United States Government asked for

consul tations wi th foreign authori ties because of the possible

impact of a foreign antitrust proceeding on U. s. interests.

Whi le we and other governments ordinarily view consultations of

this sort as confidential diplomatic exchanges, we wanted in

this case to convey the Commission I S clari fication of the
nature of its proceeding to American firms that had expressed

concern, and the Commission said it would not object to our

dOl ng olI To highlight two of the points hat were made,

the Commission said it had no intention of proceeding

autonatically against Webb associations active in the common

market. The Commission does, however, consider that export

associations whose activities have substantial anticompetitive

effects in the Com on market may violate communi ty competi tion
fO..

law, even if - as is the case of Ylebb-Pomerene associations, -

the acti vi ties are authorized in the asssociation I s home

country. I should note that the Justice Department takes a

similar view of agreements among exporters aimed at our market.

Setting aside the erits of particular cases, we view the

increasingly vigorous enforcement of other countries 
competition laws to transnational conduct that impacts their

- 13 -
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markets as an enormously encouragin development. As mor 

business a tivity extends across national boundaries, common

acceptance of the notion that cartelization is unacceptable and

common willingness to enforce that principle is the only way to

preserve competitive world markets. Competitive world markets,

as most nations agree at least in principle, offer the best

hope for the most efficient distribution of the world'

resources. The .Justice Department will continue to play its

role in , working toward that end.

- 14 -
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1/ Timberlane Lumber Co. v. Bank of America, 549 F. 2d 597 "19thir. 1976b 
2/ Mannington Mills v. Congoleum Industries, Inc., 610 F.
T059 (3d Cir. 1979).

3/ Montreal Trading Limi ted v. Amax Inc., 661 F. 2d 864 (10thir. 1981), Cert. den. U.S. (1982).

4/ National Bank of Canada v. Interbank Card Association &
ank of Montreal, 666 F. 2d 6 (2d Cir. 1981).

5/ Industrial Development Corporation v. Mitsui & Co.,
Ltd., F.2d (5th Cir. 1982), 42 BNA Antitrust & Trade
Regula n Reporr752 (4/8/82).

uranium Antitrust Litigation, 617 F. 2d 1248 (7th Cir. 1980).

7/ The text of a summary of the consultations, prepared by the

. -=

Uni ted States participants in the meeting in order to respond
to i nquir i es from interested U. S. businesses, follows:

U. S . -EC CONSULTATIONS on THE EC I S
PROCEEDING AGAINST WOOD PULP PRODUCERS

S. and European Commission (EC) officials held informal
consultations January 14 in Paris on the EC proceeding against
wood pulp exporters. The Uni ted States had asked for the
consultations in order to clari fy those parts of the
Commi ssion I s Statement of Objections that deal wi th the Pulp,
Paper and Paperboard Export Association (KEA), a Webb-pomerene
Association of wood pulp exporters. The United States was
concerned that the case, as set forth in the Statement, might
consti tute a general at tack on the Common Market acti vi ties 
\-lebb-Pomerene associations, including acti vi ties which may
enhance rather than lessen competi tion.

...."

Manfred Caspari, Director-General of the EC I s

Directorate-General for. Competi tion, assured U. S. officials
that:

-- The EC had no intention to proceed automatically against
any Webb-Pomerene association engaged in export trade in
Europe, ei ther on the basi s of their status as Webb
associations or because of information exchange activities of a
type that do not facilitate price fixing.

- 15 -



-- The EC case against world wOeQ', pulp exporters is for
price-fixing among a multinational group of producers7 it l
specifically aimed at an alleged pattern of price annoqncements
and other price communications for wood pulp involving orth
American and European producers. The involvement of the KEA 
an export association is significant in the Commission ' s view,
because it provides a mechanism for price collusion which might
otherwise be impossible in a market with so large a number of
sellers.

-- Exchange of information and the use of joint selling
agents are not per se violations of EC law. The legality of an
information exchange depends on the nature of the information,
the purpose of the exchange, and its effect on competition.
Also the EC will carefully scrutinize the use of joint selling
agents where it does not contribute to competition by facil-
i tating ,access to the market by smaller firms which do not have
the ability to market independently.

-- Mr. Caspari invited the u. s. Governmen to sit in on the 
EC wood pulp hearings as an observer (i f the respondents
agreed) and to engage, ' if desired, in further government-
to-government consultations on the case before a final decision
is made.

-- The Com ission considers that export associations whose
acti vi ties have substantial anticompeti ti ve effects in the
Common Market may violate Community competition law, even if
the acti vi ties are authorized in the association ' s homecountry. (I t should be noted that the Uni ted States Department
of Justice takes a similar view of agreements among exporters
aimed at our market.

...."

The Commi ssion also advi ses that if a Webb-pomerene
Association wishes to clarify its legal position with regard to
the possible application of competition rules of the Treaty of
Rome, it can do so by applying for a " negative clearance
(Article 2 of Regulation No. 17 /62/EEC) or an exemption
according to Article 85 (3) of the Treaty (Article 6 of
Regulation No. 17 /62/EEC) .

In general the U. S. delegation was satisfied wi th theresults of the consultation. In particular we were pleased
wi th their assurance that the EC did not intend to pursue
action " automatically" against other Webb-Pomerene
associations, their clarification that other non-price fixing
activities were not per se violations of Community law, and
their characterization of the wood pulp proceeding as a case
against price-fixing.
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le will continue to monitor the ase, paying close
attention to the ECl s handling of DEAl s Webb-Pornerene stat
and will c9ntinue our dialogue with the Commission on he '
general question of EC treatment of U. S. export associ tions.
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REPUBLIC , ., THE PHILIPPINES) 
GUEZOH CITV, "ETRO HJLA )5.

I, Dr. PacificD Agabin, being of laNful age and being
duly SNarn upon my oath, do state ' a. follow..

1 . "y name i. Pac i fico Agabin. I a. a c i ti zen of the
Republic of the Philippine. and a ...ber of the Philippine
Sar.

2. I am currently employed a. Dean of the College of
Law .t the Univer.ity of the Philippine. in ".ni1a. I have
b..n engaged in the practice of law in the Philippine. .ince
my 9raduation from Vale Law School in 1965. "V emploY88
and educ.tional credentials are attached as Exhibit "A" to
this aff idavi t.

3. Under Philippine laN, moving and storage compani..
are required to hold a Certificate of Public Convenience and
are egulated under .ection 16 of the Philippine Public
Service Act. (Attached a. Exhibit "

a. The Public Service Act created .. regulatory
agency, the Publ ic Service Commi..ion, which ha. b..n roken
dawn into three regul.tory bodies. One of tho.. bodie., the
L.nd Tran.portation Franchising and Regulatory Soard
(herein.fter " L. TFRS" ), governs moving and storage companies-

b. Under the Public Service Act, the LTFRS has
primary jurisdiction aver the facets of Philippine law Nith
reference to activi tie. by certain holders of certificate.of public convenience, inc luding moving and .toraoe
companies.

",,.

c. Section. 16 and 20 of the Public Service Act allowfor collective rate-.etting among public .ervice
corporation. where .uch rate. are filed Ni th the L TFRS.

d. A nece..ary prerequisite to the filing of joint
rates i. the ability to meet and discu.s the pa..ibility of
coming to such . determin.tion. As a resul t, the ..re act of
meeting and di.cus.ing whether it would be benefici.l to
collectively .et r.tes i. not prohibit8d un 8r the Public
Service Act, and, in fact, i. .xp.cted.

4. In addition to the governing
Public S.rvice' Act, MOving and storage
.ubject to Artic1. 186 of the Philippine
Attached as EMhibi t "

provisions of the
campanie. ar. also

Revised Penal Cod..

a. Under Art. lB6, monopolies and co.binations in
restraint of trade ar. prohibited and .re classified as
felonies. To be criminally liable under Art. 186, one 8Ust
act ..ith specific intent, or by Th. .bsence of
c:rimin.l intent i. .. defens. to 

. "

1i" cri_. Furtherltre,
for a corporate officer to be liable under Art. 186, the
off icer must h.v. " knowing 1 y permi tted" or "failed 
prevent" the conspiracy to create a prohibited combination



t -_

. , ___

law a'1d _ .!e ha1: .uch aC1: a,.e i,. viola1:ion of 1:he law
in o,.de,. 1:0 co...i1: a ca felony -Unde,. . 1:hi. p,.ovi.ion. 

,. 

The ,.egula1:o,.y agencie. of 1:he gove,.nmen1: have
adop1:ed a policy of 1:rade p,.o1:ec1:ian and p,.OMo1:ion of 1:he

1:radi1:ional na1:ural .onopolie.. like 1:ran.por1:a1:'Lp,
1:elecQMunica1:ions, .hipping, poer di.1:,.ibu1:ion, an o1:hers~
1:hrou;h franchisinG and licensing .che... Re;ula1:ory
le;isla1:ion wi 1:h a view 1:0 .a.i.izin; efficiency and
fos1:erin; public welfare ha., in effec1:, impinGed upon 1:he

Philippine laws on an1:i1:ru 1:. As a resul1:, such le;isla1:ion
has rendered the re;ula1:ory agencies .0 indifferen1: to
an1:i 1:ru.t laws that no ca.. involvinG Art. 186 has ever
reached the Supreme Court. The Third World economic status
of the Philippine busine.s environ.ent fur1:her e.plains the
re;ula1:ory scheme and the dearth of antitru.t pro.ecutions.

a. Th. ;overn..n1:al body charGed with the function 
imple..nstin; Art. 186 ha. cl.i.. that, ..ide :from 1:he

psycholoGical burden it would i.po.e on inv..tment.,
prosecutions for an1:itrus1: violations would effectively
prevent the estab11shm.nt of nece.sary industries, which in
turn would lead to economic sta;nation.

b. Art. 186, therefore, is subject 1:0 various
eMceptions from a blanket prohibition a;ain.t restraints of
trade. "By their very nature, certain public .ervices or
public utilities, such as those which supply water,
electricity, transportation, tele;raph, etc:. must be ;ive
eMclusive franchises if public interest is to be served.
Such e.clu.ive franchises are not violative of the law
against monopolies. Analo-Fil Tradina Corcoration v.
Lazaro , 124 SCRA 494, '22 (1983).

c. Consistent wi th the above polic:ies, the followinG
examples demonstrate instances where Government intervention
in the economy has replaced competition:i. In 1981, the Philippine Government orGanized a
consortium of the 23 bi;;est Filipino contractors into 
private contracting company called Filipino Contractors
International Corporation (FCIC) in order to enhance the
consortium s financial capability and its ability to compete
in the international construction market.

i i . 1 n 197', the Phi 1 i ppine Govern.en t or;ani zed all
sugar planters, millers, and trader. in the Philippine. by
means of law, Presidential Decree No. 775, creatinG the
Philippine Sugar Commission, to act a. a sinGle buyinG and
sellin; a;ency of sugar, and one .of its function. was "
determine the floor-ceiling price of .u;ar (Sec:tion led),

P . D . 77'). 
iii. In 1983, transportation cooperatives composed of

small operators of C:Om8 carrier. were reorGanized 
executive fiat, Executive Order No. 898, into a Committee On
Transportation Cooperatives and .ade a public office underthe Ministry of Transportation And Communication. "

, ...."'.,
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coopera ive. have -been recognized by la.. under he recen
enacted Coopera ive Code Of The Philippine., Republic Act
6938, approved "arCh 30, 1990.

-. .... .. ..

ivi The "ari i.. Indu. ry AuthOri y (MARINA) approve
passage and freight rate. proposed by h8 Canference of 
Inter-Island Ship O..ners and Operators (CISO) ("-.0 Circular

No. 7, November 22, 1990).

v. Price ceilings ..ere .et for prime camodities by
legislation, like rice, .ilk, .ugar, park, chicken, flour,
cooking oil, kero.ene, and petroleu8 ga. (Executive Order
No. 423, Octob.r 4, 1990), and guid.1in.. for imposin; priceceiling. an c.rtain pri.. C088Dditi.. in the: National
Capital A.gion (NCA) ...re laid dOl by admini.trative order
(AD N . 10, October e, 1990).

vi. The processing' , blending, r.packino, and marketing of lubricating ails, proc..s oil., .pecialty oil.,
basestocks, recycled oils, u.ed oil., b1.nded fuel oil. and
emul.ified ' petroleum oils ,is reoulat.d and licen.ed by th.-
Ener;y Aeoulatory Board (Aule. And Ae;ulation. Of EAB, re-
issued on arch 19, 1990).

vii. Ev.n minimum wages are .andat.d by adltinistrative
fiat, for .xample, s.e'the schedule of miniMUm ...ges s.ttino
the miniault wa;e at One Hundr.d Six Pe.o. (P106.00) per daY
for non-agricultural workers ag. Order No. NCA-01-A,
October 30, 1990).

.....

b. Under the terms of the a;ree..nt. an United Stat.smilitary facilites in Philippine mil.itary ba.es, U.
jurisdiction is limited to criminal and disciplinary .atters
over " persons subject to the military la.. of the United
Sta tes. "
Article XIII (4) .akes cl.ar thata

The foreooin; provisions of this article .hall not
imply any right for the military authoriti.s 
the United State. to ex.rci.e juri iction aver
persons who are national. of or ordinarily
r.sid.nt in the A.public of Philippine.,
unles. they are m..bers of the Unit.d State. arm.d
force. .

Philippine jurisdiction is other..ise exerci.ed aver act and
transactions occurring at the Subic and Clark Philippine
mi 1 i tary bases.
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.tAting that the bA... ar. Philippine ba... under the
co..and of the Philippine ba.. c08And.r.. In Addition, the
arrAng..ent. regArding the d.lin.Ation of U. S. fAciliti.. At
ClArk Air 8A.e And Subic NAVAl 8A.. .nd on the pors andre.pon.ibilitie. of the Philippine bA.e C08Anqer. " An"
r.IAt.d :power. And re.pon.ibiliti.. of the U.S. 'facility
co..and.r. expre..ly provide that " (i)n the perfor.Ance of th.ir duti.. the 8A.e Comnder. and the uni ted State.
Co..nder. .hAll be guid.d by fu 11 r..p.c t for Phil i ppine
.overeignty on the one hAnd And the A..urAnce. of unhAmpered
Uni ted StAt.S mi I i tary operation. on the other. " (pArA. 11)

, ._

b. Philippine lAw i. directly appli.d to privAtcontractor. .ngAging in bus in... At the bA.... For eXA.ple,
the agre...nt betwee the 90v.rn-.t. of the two countri..
relAting to the e.ploY88t of Philippine nation.l. in thebA.e. dAted PlAY 27, 1968 provide that. "ContrActor and
conce..ionAire. performing work for the U.S. Ar..d Fore.. in
the Phi 1ippine. .hAll be r.quir.d by their contrAct or
conce..ion Agree.ent. to c08ply with All ApplicAble
Philippine lAbor lAw. And regulAtion.. (Art. IV, parA. 
The agreed minutes to . thi. agree..nt th8r clArify that
II i t .hall be the re.pan.i bi I i ty of Phi ippin. au thor i ti- 
deterMine whether contrActor. And conce..ionaire. perfor.ing -
work for the U.S. Armed Force. in the Philippine. co.ply
with Philippine lAbor lAws and regulAtion. and to enforce 
compliance with .uch law. and regulation.. 

c. The 1983 Philippine.-US Plilitary 8Ase Agre..t
Revi.. "-rAndu. of Agreemet expre..ly pravid.., under the
headino of "R.spect for Philippine Law, thAt "it i. the
duty of .e.ber. of the United StAte. force., the civiliAn
component, and their dependent., to re.pect the lAw.' of the
Republic of the Philippine. And to Ab.tain fro. Any Activity
incon.istent with the .pirit of the "ilitary 8A.e. Agre..t
And, in particular, from any politicAl activity in the
Phi I ippine.. 

....

d. The Above demonstrate. that the United StAt.. hasonly limited jurisdiction under the PlilitAry 8A...
Agree..nt. The pro.ecution of the Indict..nt in the ca.e of
Un! ted StAte. v. Tucor InternAtionAI. Inc.. .t. AI. i. Arej.ction of the .pecial recognition of Philippin.
sovereignty guarAnteed by both the letter And the .piri t of
the "i I i tary 8A.e. Agr..nt. 
FURTHER AFF I ANT SA I TH NAUGHT
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